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USE OF ARTICLE XXVIlI OF THE GATT

Note by the Secretariat

As requested by the Negotiating Group on GATT Articles, the
secretariat has established a background document containing relevant
information on the use by contracting parties of Article XXVIII of the
General Agreement. Consequently, the following information is included in
this document:

- Annex I: Frequency of utilization of Article XXVIII by contracting
parties between 1953 and 1.986 (page 4).

- Annex II: Invocation of Article XXVIII:5 by contracting parties
since 1958 (page 5).

- Annex III: Renegotiations under Article XXVIII:1 (page 6).

-Annex IV: Renegotiations under the "Sympathetic Consideration"
procedure and under Article XXVIII:4 (page 15).

- Annex V: Renegotiations under Article XXVIII:5 (page 23).

2. Article XXVIII lays down the conditions for the modification or the
withdrawal of tariff concessions. In order to raise or unbind a bound
tariff rate, a contracting party must follow the procedures of
Article XXVIIl. Article XXVIII in its present form was drafted at the 1955
Review Session. It provides for three types of negotiations:

(a) the normal three-year (open season) renegotiations under
paragraph 1,

(b) the renegotiations in special circumstances, after authorization
by the CONTRACTING PARTIES, under paragraph 4, and

(c) the renegotiations
paragraph 5.

following a reservation made under

In addition to the text of Article XXVIII itself, an Interpretative Note to
this provision contains details as to the procedures to be followed under
paragraphs 1 and 4. They relate to the notification of a proposed measure,
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the determination by the CONTRACTING PARTIES of the "contracting parties
primarily concerned" (i.e. INR and principal supplying countries) and those
having a substantial interest, the secrecy of the negotiations and the
timing of the various stages.

3. In May 1957 the Executive Secretary of the GATT issued a note
concerning arrangements for negotiations under Article XXVIII (document
L/635) which served as a guideline for all subsequent renegotiations under
Article XXVIII. These guidelines were replaced, in November 1980, by
Procedures for Negotiations under Article XXVIII (BISD 27S/26) which had
been elaborated by the Committee on Tariff Concessions and subsequently
adopted by the Council. All renegotiations under Article XXV1II are now
being conducted under these Procedures.

4. Annex I to this document indicates that renegotiations under the
"Sympathetic Consideration" procedure and under paragraphs 1, 4 and 5 of
Article XXVIII have been conducted since 1953 by a total of thirty-four
governments (Benelux and the EC each counting as one). While most of these
governments have used the above-noted provisions only to a limited extent,
three governments (Australia, New Zealand and South Africa) have availed
themselves of the possibilities under Article XXVIII relatively
extensively, a fact which may have to do with their active tariff policy
and, in some instances, the establishment of domestic industries during the
period under review. As to the invocation of Article XXVIII:5 by
contracting parties, Annex II shows a clearly rising trend over the years:
whereas for the first three-year period 1958-60, only four contracting
parties reserved their right to modify their schedule, the number had risen
to twelve for the period 1973-75 and stands at twenty-three for the present
period of 1985-87. It would appear from these figures that countries
increasingly tend to invoke paragraph 5 of Article XXVIII even though a
need for renegotiations of bound rates for particular products might not be
in sight at the time of the invocation. In this context, concern has been
expressed about the insecurity of tariff bindings if countries, having
invoked the provision in question, may, at any time (during a three-year
period) proceed to a modification or withdrawal of existing concessions.

5. Contracting parties affected by a proposed modification or withdrawal
of a tariff concession are protected by Article XXVIII in that INR and
principal supplying countries have the right to negotiate with and seek
compensatory adjustments from the contracting parties seeking the
modification or withdrawal, whereas countries having a substantial interest
in the concession have the right to consult with the same. Paragraph 2 of
Article XXVIII spells out the important principle that the contracting
party concerned shall endeavour to maintain a general level of reciprocal
and mutually advantageous concessions not less favourable to trade than
that provided for prior to such negotiations. It is to be underlined that
the process of negotiation and consultation with the affected exporting
countries is a purely bilateral process and that the granting of
compensation, on the basis of whatever trade statistics might be available,
is a matter for negotiation between individual contracting parties,
although all contracting parties will benefit from any compensatory
adjustment through the application of the m.f.n clause.
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6. In cases where no agreement can be reached in the negotiations or
consultations described in the preceding paragraph, the contracting party
seeking the modification or withdrawal of the concession is free to go
ahead with the proposed measure, but the affected contracting parties have
the right, under paragraph 3 of Article XXVIII, to have recourse to
retaliatory measures, i.e. to withdraw substantially equivalent concessions
initially negotiated with the applicant contracting party. In the majority
of Article XXVIII cases, a satisfactory agreement was reached between the
parties concerned. It seems that only in three cases, retaliatory action
was taken, i.e. action by Australia in February 1968 following the
withdrawal by the EC of concessions on certain types of cheese (see
SECRET/165/Add.2), action by Canada in May 1976 following the conversion by
the EC of specific duties on lead and zinc into ad valorem duties (see
report of the GATT Panel in BISD 25S/42) and action by Canada in March 1986
following the increase of the applied rate of duty on orange juice by the
United States (SECRET/314/Add.2). The very rare use of the retaliation
provision of Article XXVIII:3 would therefore appear to be based on the
fact that in almost all cases negotiations were successful and partly also
because of the difficulty inherent in finding appropriate concessions with
regard to which retaliatory action can be taken; the latter point applies
especially to countries with a limited number of tariff concessions.
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ANNEX I

Frequency of Utilization of Article XXVIII by Contracting Parties
between 1953 and 1986

Country Para. 1 Para. 4Country Para. 1 Para ,aa. 5 Total

Australia 6 14 11 31

Austria 3 1 6 10

Benelux 5 2 7

Brazil 1 1 2

Canada 4 4 9 17

Ceylon (Sri Lanka) 3 1 4

Chile 1 1

Cuba 1 2 1 4

Czechoslovakia 1 1

Denmark 1 3 1 5

Dominican Rep. 2 2

EEC 3 1 8 12

Finland 4 2 5 11

France 1 1

Germany 2 2

Greece 3 1 4

Haiti 1 1

India 1 2 1 4

Israel _ . 1 1

Italy _ 1

Japan 1 2 2 5

New Zealand 7 18 31

Nicaragua 1 1

Norway 2 6

Pakistan 3 2 5

Peru 2 3

Portugal 1

South Africa 5 35 40

Spain .1 1

Sweden 2 2 5 9

Switzerland 1 2 3

United Kingdom 2 3 5

United States 5 8 5 18

Uruguay

TOTAL

1 1

74 1 64 112 250
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ANNEX II

Invocation of Article XXVIII:5 by Contracting Parties since 1958

Country 11958-60

Argentina

Australia

Austria

1961-63 1964-66 1967-6911970-72

X X

1973-75j 1976-78

X

X

X

I979-81j1982-84 1985-87

X
X

X

X

K

X

X

Bangladesh X X

Benelux X

Brazil X X X X

Burundi X

Canada X X X X X

Chile X

Cuba X X

Denmark X X X X X

EEC X X X X X X

Finland X X X X X

France = X =_=_=__=_=_=_ =

Gernany X

Greece X X

Haiti X

Hungary X X X

Iceland X

7ndia X X X X X X

Israel X X X

Italy X

Japan X X X X

New Zealand X X X X X X X

Norway X X X

Pakistan X

Poland X X X X

Portugal X

Romania X X

South Africa X X X X X X

Spain X X X

Sweden X X X

Switzerland X X X

Turkey X X X X X X X X

United States X X X X X

TOTAL 4 29

ss
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_ ___ .___

__

_

_

12 11 18 19 236 1 92
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